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Health Reform and the Supreme Court

� U.S. Supreme Court is currently considering a challenge to the health 
reform law being brought by 26 states and the National Federation of 
Independent Business.

� Four issues are under consideration:

� Whether the law’s “individual mandate” to purchase coverage is 
constitutional

� Whether the required Medicaid expansion by the states is 
constitutional

� If the federal Anti-Injunction Act, which establishes that entities 
can’t sue over a tax until it has actually been levied, is applicable in 
this case.  

� If the law’s lack of a “severability clause” means that the whole law is 
struck down if one portion is found unconstitutional.



Supreme Court

Possible Scenarios 
� Invalidate the whole law

� Declare the “individual mandate”
unconstitutional and keep the rest 

� Reject the law’s expansion of 
Medicaid to low-income adults

� Declare the “individual mandate”
unconstitutional along with other 
insurance reforms 

� Uphold it



Supreme Court Outcomes

�� Any attempt to undo provisions of this law that have been Any attempt to undo provisions of this law that have been 
implemented will be difficult and could have serious market implemented will be difficult and could have serious market 
repercussions.repercussions.

�� Implementation of market reform provisions without the Implementation of market reform provisions without the 
individual mandate will have an even greater cost and potential individual mandate will have an even greater cost and potential 
market impact.market impact.

�� Congress cannot easily Congress cannot easily ““restorerestore”” popular provisions, if the law is popular provisions, if the law is 
found to be unconstitutional.found to be unconstitutional.

�� If all provisions of the law are found unconstitutional and If all provisions of the law are found unconstitutional and 
struck, all resulting regulations are struck too.struck, all resulting regulations are struck too.

�� Decision wonDecision won’’t necessarily come with an instruction manual.t necessarily come with an instruction manual.



What Employers Need to Be 

Thinking About Right Now

� Reporting on W-2s the value of employer provided health 

insurance is required for 2012.

� Preventive care requirements for women that begin on plan 

years starting on or after August 1, 2012 

� Minimum Loss Ratio Rebates being issued in August 2012

� Summary of benefit requirements begin on plan years 

beginning on or after September 23, 2012



W2 Reporting - Small Employer 

Exception
• Employers issuing fewer than 250 Forms W-2 in the preceding 

calendar year are exempt from the reporting requirement at least
through 2014 pending further guidance. Refers to the number of 
W2s, not employees.

• The regulation is unclear about when the exception applies to an
entity rather than on a controlled group basis.  

• To tell, you need to refer back to the group’s electronic filing status. If 
the group is not required to file electronically, they probably do not have 
to comply with the extra W2 reporting.

• Filing is generally done by EIN UNLESS you use a common paymaster.  
So unless the affiliated groups use a common paymaster, then they can 
probably count themselves separately for the purposes of this 
requirement.

• Groups with questions should consult with their CPA.

• Applies to all employers who provide applicable employer sponsored 
coverage



W2 Reporting

� Employers will be required to include the value of group health plan 
coverage on W-2s issued after 1/1/2013.

� Do not have to report on early W2s for the 2012 tax year

� The requirements do not change the tax treatment of employer 
coverage. The reporting is for informational purposes only. 

� Employers are required to report the value of all “applicable employer-
sponsored coverage.” Generally, group health plans, including:

� Major medical, Mini-meds, On-site medical clinics, Medicare 
supplemental coverage, Health FSA contributions (employer), 
Employee assistance  & wellness programs (with separate COBRA rates)

� Doesn’t include separate vision or dental if they are HIPAA excepted 
benefits



Women’s Preventive Care 
� Expanded requirements for women’s preventive care coverage were released on 

August 1, 2011 based on the Institute of Medicine’s recommendations to HHS

� For group health plans (whether insured or ASO), these services must be 
provided at the first plan year on or after August 1, 2012. For individual plans, the 
services must be provided in new policies beginning on or after August 1, 2012, 
and existing policies beginning at the start of the next policy year following 
August 1, 2012 (generally January 1, 2013).

� First dollar coverage must be provided for: 

� Screening for gestational diabetes

� Human Papillomavirus (HPV) testing

� Annual counseling and screening on STDs & HIV

� All FDA-approved contraceptives, sterilization procedures, and counseling, as 
prescribed

� Lactation support and equipment rental

� Screening and counseling for domestic violence

� At least one well-woman preventive visit annually

� Plans may continue to charge cost sharing for branded drugs if a generic version 
is available and just as effective and safe.



Exceptions to Women’s 

Preventive Care Requirements
� Religious Organizations: 

� Final rule exempts churches, other houses 
of worship, and similar organizations, 

� Non-exempt religious organizations have 
until August 1, 2013 to comply with the 
contraception requirements.  Limited 
scope and only applies to group coverage 
not individual.

� Rules to be developed this coming year on 
the accommodation that in 2013 the 
“insurance carriers must provide, not 
employers.”

� Grandfathered plans are exempt from all of 
the requirements unless they adopted initial 
set of preventive care rules.



Medical Loss Ratio Rebates
� HHS  announced Health Insurers to pay $1.1 

billion in rebates to employers and 
individuals 

� What does this mean to Maryland group 
consumers for 2011 calendar year premiums 
Small group average annual rebate per family 
- $310  

Large group average annual rebate per family 
-$268 

Individual market consumers will receive an 
average of $496 per family

� Group rebates are divided based on 
employer/employee contributions

� Self-funded plans are not bound by the MLR 
requirements, so no self-funded employers 
or employees in a self-funded plan will get a 
rebate.



Medical Loss Ratio Rebates
� Applies to fully insured medical plans only

� Carrier calculation based on calendar year

� First applicable Calendar Year 2011

� Checks to be issued by August 1, 2012
� Look for them to arrive in July

� Carrier to send participants and group policyholder notification

� Group policyholder to be issued rebate and distribute to beneficiaries as applicable

� DOL issued guidance for ERISA Plans

� HHS issued interim final rule for non-ERISA plans



What’s an Employer Supposed to Do 

with the MLR Rebates

� Figure out who paid the premiums in 2011

� Paid by a trust then they are deposited in the trust 
and used in accordance with the trust agreement. 

� If they were paid 100% by the employer, the employer 
can retain 100% of the rebate. 

� If paid 100% by the employees, the employer must 
turn 100% of the rebate over to the employee. 

� If the premiums were paid partly by the employer 
and partly by the employees, the rebate must be split 
according to the contribution formula. 



What’s an Employer Supposed to Do 

With the MLR Rebates
� The compliance fun starts when we have multiple payers.

� In ERISA plans the group policyholder must consider the portion of 
the rebate attributable to what the employees paid "plan assets."  

� Plan assets distributed for the exclusive benefit of participants and 
beneficiaries in the following three ways.

� The rebate can be paid to the participants, under a fair and equitable 
allocation method. 

� The employer can apply the rebate toward future participant premium 
payments. 

� The employer could use the rebate to provide enhanced benefits for the 
participants. 

� The DOL suggests that the second and third options should be used 
only if distributing payments to participants is not cost effective.

� To avoid being forced to establish a trust to hold the rebate, the 
employer should distribute the rebate within three months of receipt.



Important MLR Notes for 

Employers
� If an employer gets rebates from multiple policies, or 

only gets a rebate from certain policies (if it offers 
participants multiple plan choices), the employer has 
to be careful to distribute the rebates only to 
participants who were covered by the policy. 

� According to the DOL, using the rebate generated by 
one plan to benefit the participants of another plan is 
a breach.

� The DOL will be directing employees with questions 
about the rebates back to their employer plans.



Tax Treatment of MLR Rebates
� Covered in an IRS FAQ issued on April 19

� For individual market coverage:
� If purchased coverage with after-tax dollars (did not deduct the 

premiums on IRS Form 1040 Schedule A), the rebate is not taxable.

� If the policyholder deducted the premium payments, then the 
MLR rebate is subject to federal income tax.

� For employer-sponsored coverage:
� If the employee’s share for the impacted premium year (in this case 

2011) was paid for entirely with after-tax-dollars, the rebate is not 
federal taxable income.

� If the employee paid their share using pre-tax dollars it is taxable 
income. This is true if the employee gets a future premium 
reduction credit from the employer or a cash payment. If they get a 
cash payment, that payment is also subject to employment taxes. 



Summary of Benefits & Coverage 

Requirements 
� All insurers and self-funded employers will have to give people who 

apply for or enroll in individual or employer-sponsored coverage a 
standardized summary of benefits and coverage that includes:
� Four page coverage summary

� Coverage terms glossary

� Coverage examples of two set medical scenarios

� Customer service and website information

� Intent is to give consumers standardized information for comparative 
purposes

� Effective date has been delayed to on or after the plan year that begins 
on or after September 23, 2012

� Applies to all plans, including grandfathered plans and self-funded 
plans.

� HIPAA excepted benefit plans (e.g., stand-alone dental, specific 
diseases, etc.) do not have to comply



Flexible Spending Cap in 2013
� Effective January 1, 2013, PPACA limits FSA annual 

contributions to $2,500 

� In May, the IRS issued Notice 2012-40, which provides 
transition relief to non-calendar-year FSA plans by clearly 
establishing that the requirement does not apply early for 
plan years that begin before 2013

� The term “taxable year” in the law refers to the plan year 
of the cafeteria plan as this is the period for which salary 
reduction elections are made 

� Also allows for “contributions exceeding the $2,500 limit 
that are due to a reasonable mistake”

� Cap does not apply to certain employer flex credits, non-
healthcare FSA contributions, HSAs, HRAs or health plan 
premium payments made under a Section 125 plan.

� Individuals who already made reduced FSA elections may 
not increase contributions for 2013 absent of another 
qualifying event.  



Exchange Basics

� Exchanges are effective January 1, 2104 

� PPACA requires the creation of an America Health Benefit 
Exchange (for individuals) and Small Business Health 
Options Program (SHOP) Exchange for small employers 
up to 100 lives. 

� Employer must count all full-time employees and part-
time employees in determining if they have 50 or more 
employees

� Effective March 1, 2013, all employers will be required to 
notify all employees and new hires about public exchanges 
and that they may be able to shop for coverage on the 
exchanges (for coverage that becomes effective in 2014.)



What Else Looms on the Horizon
� 90-Day Limitation on Waiting Periods 

� For plan years beginning on and after January 1, 2014, 
PPACA prohibits eligibility waiting periods that exceed 
90 days.

� Plans will not have to cover all employees after 90 days 
– i.e., exclusions by job category or classification, 
including part-time status, will still be permitted.

� The 90-day waiting period begins when the employee is 
otherwise eligible for coverage under the terms of the 
Plan. Thus, an otherwise eligible employee cannot be 
made to wait more than 90 days before coverage is 
effective. 



Positive Outcomes from PPACA

� HHS reported 3.1 million Americans 19 through 25 are now 
covered by their parents medical insurance policies. 

� That is up from 2.5 million in December 2011

� In 2011, the Affordable Care Act provided approximately 54 
million Americans with at least one new free preventive 
service through their private health insurance plans. An 
estimated 32.5 million people with Medicare received at 
least one free preventive benefit in 2011, including the new 
Annual Wellness Visit.



Maryland & Health Reform

� If the Supreme Court’s decision impacts the Federal 
component, Maryland will continue on its path 
toward health reform. “Health reform is not coming 
from Washington, but from Maryland,” said Francis 
Phillips, deputy secretary of the Maryland 
Department of Health and Mental Hygiene. 

� Maryland will be prepared to create its own Exchange 
effective January 1, 2014. 





Until the Dust Settles

� Evaluate how to offer cost effective medical options to 
your staff that fits within the practice’s budget

� From a cost/benefit analysis what is the best way to 
structure your medical plans – Health Savings 
Accounts, Health Reimbursement Arrangements or a 
combination of both.  

� Are carrier’s offering any plans that get the employee 
engaged in their health care 



Percentage of Covered Workers Enrolled in a Plan with a 
General Annual Deductible of $1,000 or More for Single 

Coverage, By Firm Size, 2006-2011

* Estimate is statistically different from estimate for the previous year shown (p<.05). 

Note: These estimates include workers enrolled in HDHP/SO and other plan types.  Because we do not collect information on the attributes of 
conventional plans, to be conservative, we assumed that workers in conventional plans do not have a deductible of $1,000 or more.  Because 
of the low enrollment in conventional plans, the impact of this assumption is minimal.  Average general annual health plan deductibles for 
PPOs, POS plans, and HDHP/SOs are for in-network services. 

Source: Kaiser/HRET Survey of Employer-Sponsored Health Benefits, 2006-2011.



Percentage of Covered Workers Enrolled in a Plan with a 
General Annual Deductible of $2,000 or More for Single 

Coverage, By Firm Size, 2006-2011

* Estimate is statistically different from estimate for the previous year shown (p<.05). 

Note: These estimates include workers enrolled in HDHP/SO and other plan types.  Because we do not collect information on the attributes of 
conventional plans, to be conservative, we assumed that workers in conventional plans do not have a deductible of $2,000 or more.  Because 
of the low enrollment in conventional plans, the impact of this assumption is minimal. 

Source: Kaiser/HRET Survey of Employer-Sponsored Health Benefits, 2006-2011.



Sources
� NAHU - National Association of Health Underwriters 

� TASC – Total Administrative Services Corporation

� SHRM – Society for Human Resource Management

� Kaiser Foundation 

� CareFirst, Cigna, Coventry Health Care, Aetna and 
UnitedHealthcare

The information contained in this presentation is not 
legal or tax advice. Please consult with your Legal 
Counsel and Tax Advisor. 



Thank you!

For More Information:

Jim Cull, Business Development Manager

Med Chi Insurance Agency 

1204 Maryland Avenue, Baltimore, MD 21204

jcull@medchiagency.com

800-543-1262, extension 4430 or direct 443-449-2333


